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INTRODUCTION 
Philippe Arraou, President of ETAF

Dear ETAF Members,
Dear friends,

The European elections will be held in May and one 
thing is already certain: Tax policy will be high on 
the agenda of the European Parliament in its next 
mandate. Almost every political group is committed 
to work towards tax transparency goals  and to en-
sure a proper level of effective taxation in the digital 
economy. The proposal of Tax Commissioner Pierre 
Moscovici to shift away from unanimity in tax mat-
ters towards qualified majority voting has added to 
this trend triggering a broad debate in the Member 
States and the European Parliament. 

ETAF contributed to the discussions and organized a successful con-
ference in March around this topic with MEPs, the European Commis- 
sion, fiscal attachés of some Member States and well-known academics.  
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The EU-decision makers debated with a large public from various orga-
nisations and tax professionals from all over Europe the possible impli-
cations of qualified majority voting in tax matters and what European tax 
policy would look like in the next parliamentary term after Brexit.

In March, ETAF also positioned itself vis-à-vis the final report of the TAX3 
committee that includes recommendations to the European Commissi-
on on how to tackle money laundering, tax evasion and tax avoidance. 
ETAF strongly rejected the general suspicion under which our profession 
was put and argued for safeguarding the professional secrecy which is 
a ground pillar of our work and ensures a high quality in our tax advice. 
ETAF represents tax professionals that are regulated and therefore already 
subject to limits in the use of the professional secrecy principle.

The upcoming months will determine a great deal of how European tax 
policy will be shaped in the future and ETAF will continue contributing to a 
fair and efficient European tax system. 

I wish you a fruitful reading of our Newsletter!

Yours sincerely, 
Philippe Arraou

PROFESSIONAL LAW

Notification procedure at a deadlock in the Council

The legislative process on the notification procedure is still at a dead-
lock in the Council. As a result of the blocking minority which was formed 
in October, the Austrian Presidency had to cancel the trilogue appoint-
ment scheduled for mid-November. The blocking point is related to the 
controversial issue on whether the European Commission shall have the 
possibility to issue binding decisions against the Member States requiring 
them to refrain from adopting a specific measure or, if a Member State has 
already adopted a measure, to remove it. After the inconsistent Council 
legal opinion of May 2018, many Member States realized the problem that 
the national legislator would be deprived of the legislative competence in 
professional law and would only have the possibility to reach out to the 
European Court of Justice. The Member States have then showed uncer-
tainty over the legality of such a construction, with particular reference to 
the legal consequences of such binding decision.  In its opinion statement, 
ETAF pleaded for the Commission’s legal acts to be issued as recommen-
dations, in order to provide clarity on the burden of evidence and proof, 
avoiding anti-systemic application and enforcement of European legisla- 
tion and prevent long-term litigation over procedural issues.

In the meantime, the Member States tabled a new compromise proposal 
which foresees a “strengthened recommendation”. However, the Com-
mission has already rejected this proposal. It can be considered as almost 
impossible that an agreement would be reached still during the current 
legislative period. 

Whistle-blower Directive in process

The Trilogue negotiations for the Whistleblower Directive ended official-
ly on the 11th of March 2019 and have focused mainly on the reporting 
channel which is finally going to be based on a two-step approach. The 
Romanian Presidency of the EU Council has achieved flexibility at EU level 
on internal reporting. In an exchange with the Member States ambassa-
dors to the EU, the Presidency proposed a relaxing of the reporting hier-
archy between the internal and external channels, in return for which the 
potential whistleblower would be “strongly” encouraged to turn to internal 
channels within their organisation. However, if the conditions would not 
be in place for this to happen, the whistleblower could go directly to a 

https://www.etaf.tax/images/pdf/Notification_procedure_trilogue_burden_of_proof.pdf
https://www.etaf.tax/images/pdf/Notification_procedure_trilogue_burden_of_proof.pdf
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competent external authority and still benefit from the protection of the Di-
rective. The proposal was supported by a majority of Member States and 
no blocking minorities have emerged. The text was voted and approved in 
the Committee on Justice and Legal Affairs of the European Parliament on  
18 March 2019. The vote in plenary session is scheduled for April under 
the ‘corrigendum’ procedure as a result of a lack of time for lawyer-lingu-
ists to tidy it up. The next European Parliament will have to vote on the 
final version of the agreement, which will then be submitted to the Council 
for a vote.

TAX LAW 
Taxation of digital giants: the ECOFIN rejects the 
new Franco-German approach

The attempts to introduce a tax framework for the digital economy conti-
nued after the rejection of the Commission’s proposal by the ECOFIN on 
8 December 2018. France and Germany tried to relaunch the proposal of 
a tax on revenues with a reduced scope: only targeting the revenues from 
online advertisement. The two countries motivated their decision to push 
for such a solution pointing to the risk of fragmentation of the EU Digital 
Single Market. 

Nevertheless, on Tuesday 12 March, during the ECOFIN, the Finance  
Ministers of Ireland, Denmark, Sweden and Finland maintained their op-
position to the new Franco-German proposal. Despite disappointment for 
the lack of ambition of some Member States, a number of Members were 
ready to support the compromise text. Tax Commissioner Pierre Mosco-
vici stated that this was a lost opportunity, but that the Commission had  
accomplished a lot at this stage from a political point of view, in particular 
having had the merit of speeding up the discussions at international level 
on the topic of the taxation of the digital economy.

In the meantime, on 6 March, the French Minister of Finance, Bruno Le 
Maire, has unveiled the details of his proposal for a new tax on the digital 
economy to be applied in France. The proposal is similar to the Digital 
Services Tax planned at EU level, including a 3% tax rate on revenues 
of digital companies that sell digital products from third parties, traffic in 
user data or sell digital advertising. The tax targets digital companies with 
global revenues of more than 750 million euros and sales in France of at 
least 25 million euros. 

The discussion at EU level seemed to have speed up the work within the 
OECD. On 29 January, the OECD issued a press release highlighting the 
important progress made in addressing the tax challenges linked with the 
digitalisation of the economy. The countries involved have agreed to con-
tinue the work towards a consensus-based solution in 2020. Two central 
pillars were identified in a policy note released by the OECD in January: (i) 
a revision of the “nexus” rules and the rules to allocate the profit among 
different jurisdictions, based on the concepts of marketing intangibles, 
user contribution and significant economic presence; (ii) the re-examina- 
tion of rules designed to give jurisdictions a remedy in cases where in- 
come is subject to no or only very low taxation. 

The European Parliament adopted the Report on 
Financial Crimes, Tax Evasion and Tax Avoidance

On Tuesday 26 March, the plenary of the European Parliament adopted 
the report prepared by the Special Committee on Financial Crimes, Tax 
Evasion and Tax Avoidance (TAX3) of the European Parliament. The report 
of the committee contains recommendations for fairer and more effective 
taxation and on how to tackle financial crimes. It has been adopted by 505 
votes in favour, 63 against and 87 abstentions. 

http://www.oecd.org/ctp/beps/international-community-makes-important-progress-on-the-tax-challenges-of-digitalisation.htm
http://www.oecd.org/tax/beps/policy-note-beps-inclusive-framework-addressing-tax-challenges-digitalisation.pdf
http://www.europarl.europa.eu/news/en/press-room/20190321IPR32109/tax-crimes-meps-want-eu-financial-police-force-and-financial-intelligence-unit
http://www.europarl.europa.eu/news/en/press-room/20190321IPR32109/tax-crimes-meps-want-eu-financial-police-force-and-financial-intelligence-unit
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The TAX3-committee stresses in its report the importance of effective en-
forcement of the rules, by imposing dissuasive sanctions and increasing 
the cooperation between Member States to effectively combat money 
laundering, tax evasion and fraud. The recommendations for the European 
Commission include a proposal for a European financial police force and 
an EU financial intelligence unit. Furthermore, seven Member States (Bel-
gium, Cyprus, Hungary, Ireland, Luxembourg, Malta and The Netherlands) 
have been indicated as displaying traits of a tax haven and facilitate aggres- 
sive tax planning while two of them (Malta and Cyprus) have been singled 
out for their weak due diligence in providing golden visas and passports. 
The chair of the special committee, Petr Ježek (ALDE, CZ) stated that 
there was a lack of political will in Member States to tackle tax evasion/
avoidance and financial crime, while the co-rapporteur Jeppe Kofod (S&D, 
DK) relaunched the idea of a minimum corporate tax rate to end tax 
competition between Member States.

European Commission moves to shift away from 
unanimity in tax matters 

On 15 January 2019, the European Commission published a Communi-
cation proposing a plan to shift away from unanimity in tax. The Com-
munication points out that taxation is one of the last areas where de- 
cision-making exclusively relies on unanimity in the Council and highlights 
the very high cost of non-action in EU tax policy (e.g. the Commission 
assessed EUR 50 billion per year due to VAT frauds). The Commission 
suggests to use the passerelle clauses of article 48 (7) of the Treaty on 
European Union and of article 192 (2) of the Treaty of Functioning of the 
European Union. The way forward proposed by the Commission inclu-
des a four-step progression towards decision-making based on Qualified 
Majority Voting (QMV):

- In Step 1, Member States would agree to move to QMV decision- 
making for measures that have no direct impact on Member States’ 
taxing rights, bases or rates but are critical for combatting tax fraud, 
evasion and avoidance. This includes measures to improve administra-
tive cooperation between Member States, the conclusion of interna- 
tional agreements between the EU and third countries and initiatives  
primarily designed to facilitate tax compliance for businesses in the 
Single Market (such as harmonized reporting obligations);

- Step 2 would introduce QMV in measures of a fiscal nature designed  
to support other policy goals (fight against climate change, protecting 
the environment or improving public health or transport policy).

-  In Step 3 QMV would be introduced in areas of taxation that are  
already largely harmonized, such as VAT and excise duties.

- Step 4 provides for the introduction of QMV on other initiatives  
in the taxation area which are necessary for the Single Market,  
such as CCCTB and the taxation of the Digital Economy.

The Communication suggests that Member States should decide swiftly 
to converge on a decision to develop Steps 1 and 2, while considering to 
introduce Steps 3 and 4 by the end of 2025.

On 12 February, the Economic and Financial Affairs Council (ECOFIN) has 
discussed for the first time the communication of the European Commis-
sion of 15 January 2019 targeting to shift away from unanimity princip-
le in tax matters. During the exchange of views, a considerable number 
of Ministers called for keeping the current voting rules in taxation. Others 
showed openness towards the possibility to change the decision-making 
process, with particular reference to the first of the four stages proposed 
by the European Commission (i.e. on administrative cooperation to fight tax 
fraud and evasion). Furthermore, the Ministers have stressed the high num-
ber of legislative proposals adopted in the course of this mandate in the 
field of taxation at EU level. More discussions are expected to come in the 
next months both at ECOFIN and at European Council level on this topic.

https://ec.europa.eu/taxation_customs/sites/taxation/files/15_01_2019_communication_towards_a_more_efficient_democratic_decision_making_eu_tax_policy_en.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/15_01_2019_communication_towards_a_more_efficient_democratic_decision_making_eu_tax_policy_en.pdf
https://www.consilium.europa.eu/en/meetings/ecofin/2019/02/12/?utm_source=dsms-auto&utm_medium=email&utm_campaign=Economic+and+Financial+Affairs+Council%2c+12%2f02%2f2019
https://www.consilium.europa.eu/en/meetings/ecofin/2019/02/12/?utm_source=dsms-auto&utm_medium=email&utm_campaign=Economic+and+Financial+Affairs+Council%2c+12%2f02%2f2019
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Later on, in February, Tax Commissioner Pierre Moscovici explained that 
even though he has expected a lot of criticism and opposition from certain 
Member States, he still wanted to open up the debate to shift towards 
qualified majority voting in tax matters. Firstly, he argued that the unanimity 
rule in place right now was outdated and that the voting system needed to 
adapt to present challenges in order to regain effectiveness. Secondly, he 
dismissed the sovereignty argument of Member States since it only served 
the purpose of protecting national tax systems that were “on the edge of 
legality”. He highlighted that the unanimity principle was blocking progress 
on numerous reforms in tax policy like the CCTB, VAT and Digital Services 
Tax. Thirdly, Moscovici claimed that the current European tax system cost 
billions of Euros because it wasn’t fit to fight tax evasion and tax fraud 
properly. As a last argument for shifting toward qualified majority voting he 
pointed out that unanimity was weakening democracy and that it created 
a problem of representation, if just a few Member States were constantly 
blocking decisions in the Council.

The impact of Brexit on EU taxation policy

Despite the uncertainty on the final date of Brexit and on the final with-
drawal agreement, both the European Commission and the government 
of the United Kingdom have prepared plans to support their respective 
businesses in dealing with a possible “no-deal” Brexit. 

On Monday 25 March, the European Commission has published a press 
release concerning the preparations of the European Union in case of a 
“no-deal” Brexit. In a “no-deal” scenario, the UK would become a third 
country without any transitionary arrangements. All EU primary and se-
condary law would cease to apply to the UK from that moment onwards. 
There would be no transition period which would inevitably cause signifi-
cant disruptions for citizens and businesses. In such a scenario, the UK’s 
relations with the EU would be governed by general international public 
law, including rules of the World Trade Organisation. The EU would be re-
quired to immediately apply its rules and tariffs at its borders with the UK. 
This includes checks and controls for customs. Since December 2017, the 
European Commission has been preparing for a “no-deal” scenario. It has 
published 90 preparedness notices, 3 Commission Communications, and 
has made 19 legislative proposals. A range of material is available for EU 
businesses on customs and indirect taxation (including a simple 5-step 
checklist).

On the other hand, the UK government has as well prepared a contingency 
plan in case of a “no-deal” scenario. Recently HM Revenue & Customs 
(HMRC) has issued a “Partnership pack: preparing for changes at the 
UK border after a ‘no-deal’ EU Exit” depicting the potential impact of a 
“no-deal” exit in various sectors of the British economy. With specific re-
ference to VAT, the document states that the UK would continue to have a 
VAT system after it leaves the EU, keeping the VAT procedures as close as 
possible to what they are now in order to provide continuity and certain-
ty for businesses. However, there would be specific changes to the VAT 
rules and procedures applying to transactions between the UK and EU 
countries. In order to mitigate the impacts of these changes, the govern-
ment would introduce a postponed accounting for import VAT on goods 
brought into the UK. This means that UK VAT registered businesses im-
porting goods to the UK would be able to account for import VAT on their 
VAT return, rather than paying import VAT at the time the goods arrive at 
the UK border or shortly after it. This would apply both to imports from the 
EU and non-EU countries.

http://europa.eu/rapid/press-release_IP-19-1813_en.htm
http://europa.eu/rapid/press-release_IP-19-1813_en.htm
http://europa.eu/rapid/press-release_IP-19-901_en.htm
http://europa.eu/rapid/press-release_IP-19-901_en.htm
https://ec.europa.eu/taxation_customs/sites/taxation/files/brexit_checklist_for_traders_en.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/brexit_checklist_for_traders_en.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/788819/ARCHIVE_-_Partnership_pack_-_preparing_for_changes_at_the_UK_border_after_a_no_deal_EU_exit__Last_updated_February_2019_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/788819/ARCHIVE_-_Partnership_pack_-_preparing_for_changes_at_the_UK_border_after_a_no_deal_EU_exit__Last_updated_February_2019_.pdf


ETAF NEWS | 6

The European Commission tries to relaunch CbCR 
and CCCTB 

The European Commission’s proposal to shift away from the unanimity 
principle in tax matters is linked to a number of files that are stuck in 
the Council, like the Common Corporate Tax Base (CCTB), its consoli-
dated version (CCCTB) and the public Country-by-Country Reporting. 

On 24 January 2019, the meeting of national experts of the EU Council 
failed to make any progress on the proposal for country-by-country 
reporting, which would require companies to make certain accounting 
data public such as their turnover, profits or paid taxes. Several coun-
tries have reiterated their reservations over the legal base proposed by 
the Commission, which has opted for company law, giving the Euro-
pean Parliament involvement on an equal footing with the Council as 
co-legislator. However, these countries consider that the text should 
be negotiated as a tax text, unanimously and simply by consulting the 
European Parliament. It is worth noting that a change of legal basis 
should be agreed unanimously by the Member States.

Trying to revitalise the discussion around CC(C)TB, the European 
Commission has recently published a study that evaluates the impact 
of the introduction of the CCTB draft Council Directive from October 
2016 on the effective corporate tax burdens in the 28 EU Member States 
and assesses the relative importance of single elements of the har-
monised tax base. A comparison of certain key elements of the CCTB 
draft Council Directive and the current tax practice of the Member 
States identifies the highest need for adjustment in order to comply 
with the directive with regard to the Notional Interest Deduction/Allo-
wance for Growth (NID/AGI) and Investment, R&D tax incentives, rules 
for inter-temporal and especially cross-border loss relief as well as 
the applicable depreciation rates and the use of the pool depreciation 
method. Overall, the report finds that the re-launch of the CCTB draft 
Council Directive would have a considerable impact for the majority 
of Member States mainly due to the AGI and R&D super-deduction as 
two of the newly introduced tax base elements. Both elements induce 
a remarkably strong need for adjustment across Member States, either 
because the element is largely not available in current corporate tax 
systems (AGI/NID) or because its design varies widely across Member 
States (R&D tax incentives and – if available – AGI/NID). Furthermo-
re, these provisions have a strong impact on effective tax burdens. 
Whereas the AGI induces a decrease in the tax burdens for the vast 
majority of Member States, this effect might be reversed if R&D tax 
incentives are additionally included.

ECOFIN updated EU blacklist of non-cooperative 
jurisdictions in tax

On 12 March, the ECOFIN adopted a revised EU list of non-coopera-
tive jurisdictions for tax purposes, including 10 new jurisdictions that 
did not implement the commitments they had made to the EU by the 
agreed deadline. The list, which is part of the EU’s external strategy 
for taxation as defined by the Council, is intended to contribute to 
ongoing efforts to prevent tax avoidance and promote tax good go-
vernance worldwide. The first list was established in December 2017 
after screening 92 jurisdictions and 17 countries were indicated failing 
to meet certain tax good governance standards. The Commission mo-
nitored the progress of these countries throughout 2018 and reported 
on any new developments to Member States in the Code of Conduct 
Group. After shrinking the list to only 5 jurisdictions at the beginning 
of 2019, the last update approved by the ECOFIN includes: Guam, Samoa, 
American Samoa, US Virgin Islands, Trinidad and Tobago, Aruba,  
Barbados, Belize, Bermuda, Dominica, Fiji, Marshall Islands, Oman, 
United Arab Emirates and Vanuatu.

http://europa.eu/rapid/press-release_IP-16-1349_en.htm?locale=en
http://europa.eu/rapid/press-release_IP-16-1349_en.htm?locale=en
https://ec.europa.eu/taxation_customs/sites/taxation/files/taxation_paper_75.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/taxation_paper_75.pdf
https://www.consilium.europa.eu/en/press/press-releases/2019/03/12/taxation-council-revises-its-eu-list-of-non-cooperative-jurisdictions/
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MISCELLANEOUS 

ETAF Conference on “Future Trends of Taxation”

On 20 March 2019, over 90 participants from the EU institutions, multi-
ple Member States and several organisations joined the Conference on  
“Future Trends of Taxation” hosted by the European Tax Adviser  
Federation (ETAF) in Brussels.

Main subjects of the Conference were the shift away from unanimity 
principle in taxation matters, the electoral programmes of the different 
political groups and the possible impacts of Brexit on EU tax policy. In 
his keynote speech, Patrice Pillet (Head of Unit Indirect Taxation at DG 
TAXUD) explained the Communication recently published by the Euro- 
pean Commission to move to qualified majority voting in tax.

The first panel, composed by Jorge Ferreras (Counsellor for Taxation 
of the Permanent Representation of Spain to the EU), Guillaume Drano 
(Counsellor for Taxation of the Permanent Representation of France to the 
EU), Prof. Frans Vanistendael (Prof. emeritus in Taxation at KU Leuven) and 
Patrice Pillet discussed the pros and cons of introducing qualified majo-
rity voting in tax matters. In this context, Jorge Ferreras stated that Spain 
fully supports the Commission’s proposal as President Pedro Sanchez ex-
pressed in the Parliament a few weeks ago. Guillaume Drano highlighted 
that the Commission´s proposal did not imply an expansion of the EU 
competencies in tax matters, but a greater efficiency of the decision-ma-
king process in taxation. Prof Vanistendael stated that the move towards 
a QMV system should include the European Parliament as a key player. 
Questioned about the changes of the proposal, Patrice Pillet addressed 
that he is “reasonably optimistic that at least parts of the QMV roadmap 
can be approved by the Member States”.
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The second panel was dedicated to the tax objectives of the electoral 
programmes with Paul Tang (Member of the European Parliament, S&D, 
Netherlands), Molly Scott-Cato (Member of the European Parliament, 
Greens/EFA, United Kingdom) and Petra Solli (Policy Adviser Economic 
and Monetary Affairs Committee, ALDE) discussing about the Digital 
Services Tax (DST), the QMV system and the creation of permanent tax 
committees in the European Parliament. Regarding the QMV, Paul Tang 
stated that it makes a great difference if a group of countries or just a 
single Member State can block a proposal. Molly Scott-Cato highlighted 
that one of the major achievements of the European Parliament in taxa-
tion matters so far have been to bring taxation very high on the political 
agenda. Petra Solli addressed the importance of creating a permanent 
tax committee in the European Parliament. 

In the third panel, under the title “The impacts of Brexit on EU tax policy”, 
Nicola Pesaresi (Policy coordinator on the negotiation team for the with-
drawal of the UK in cross-cutting policies and level playing field), Molly 
Scott-Cato and Prof. Frans Vanistendael offered a very lively discussi-
on. Nicola Pesaresi warned that the consequences of the UK leaving  
without an agreement could be very serious. The UK would become a 
third country and therefore not subject to the treaties anymore, with im-
pacts on every sector. He also explained that the withdrawal agreement 
was “only” a guarantee and it would serve as a basis if nothing else 
was decided afterwards on a particular subject. Molly Scott-Cato said 
she did not think that there was going to be a no-deal Brexit because it 
could not be upheld politically. Frans Vanistaendael explained that if the 
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withdrawal agreement entered into force, not that much would change 
but, if there was no agreement at all, things would change significantly 
since the UK would have to go back to bilateral agreements with each 
Member State.

In his closing remarks, the President of ETAF, Philippe Arraou, highlighted 
that with this Conference ETAF is looking into the future in terms of the 
next mandate of the European Parliament and the Commission and to the 
future of taxation policy at European Union level.

mailto:info%40etaf.tax?subject=
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